OPINION NUMBER 97-39

Mr. Terrd Noland

. Tammany Fire Didrict #1
Civil Service Board

34870 Grantham College Road
Siddl, Louisiana 70460

Dear Mr. Noland:

This office is in receipt of your request for an opinion of the Attorney Generd inregard to determining
exactly when seniority is established for multiple employees hired on the same date, and secondly, about
gppointing a subgtitute employeeto fill avacancy |eft by another employee on leave. Specificaly, youask
the following questions.

1 Does the score on a promotiond test bresk the tie when seniority is
identical for two or more employees? The circumstances contemplated
are that an employee would seek promotion within his class based upon
his ranking as having highest seniority.

2. Canthe practice of esablishing seniority by using the scoresfromthe avil
service entrance exam, whichhas been used by the governing authority up
to this date, be overruled by the Board of Commissioners, thereby
removing seniority which was vested in employees by the governing
authority?

3. Who isthe didrict required to gppoint to fill the vacancy left by a deputy
fire chief who is out of office due to sickness, vacation, etc.

In addressing your firgt inquiry, we look to LSA-R.S. 33:2533(20) which defines Aseniorityl as:

the total employment computed for an employee beginning with the date on whichhewas
regularly and permanently appointed and has worked continuoudy, to and including the
date of computation. Time during which an employee has served in the armed forces of
the United States subsequent to May 1,1940 shall be construed to mean continuous
sarvice and dhdl be induded in the computation of his seniority. Tota seniority in the
departmenta service, including positions of any and al classes, or seniority in any one or
more givenclasses, may be computed for anemployee, but inether case employment shall
be continuous and unbroken by aresignationor discharge of the respective employee. An
employeewho isfindly discharged or resgns fromhis positionshdl forfeit dl accumulated
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seniority. Anemployeewhoissuspended and returnsto hispositionimmediatdy following
the expiration of his sugpenson shdl not forfeit his seniority accumulated to the date of his
suspension, but he shdl not be given credit for the logt time at any future compensation.

Pursuant to the statute, seniority begins to toll on the first date on which an employee is regularly and
permanently appointed and it terminates when an employee is discharged or resgns. Accordingly, if two
or more employeeswere regularly and permanently appointed on the same day thenthey dl enjoy identical
seniority.

LSA-R.S. 33:2551(4) refersto the order of lising employees onapromotiona employment list and states
asfollows.

Names of persons attaining a passing score on a promotion test shal be placed upon the
promotionemployment list for the classfor whichthey weretested, fromhighest to lowes,
according to their total seniority in departmentd service. The names of persons ataining
a passing scoreonacompetitive test shdl be placed uponthe competitive employment list
for the class for which they tested, from highest to lowest, according to their find test
Scores.

The score recelved onapromotional test does not change the seniority of anemployee, nor doesit Abreak(
identical seniority shared by employees. Seniority is created by law and does not change unless an
employee resgns or is terminated.

LSA-R.S. 33:2551(4) does not suggest that identical seniority shared by multiple employees is dtered
according to the test scores received onthe promotiona test. Thelaw providesthat those employeeswho
ghare identical seniority and pass the promotional test are placed on the promotion employment list
according to Athar total seniority in departmental servicel and not by ther test scores. Therefore,
employees with identica seniority who have passed the promotiond test have their names placed on the
promotiona employment lig at the same rank. The result is that any of the four employees who enjoy
identical seniority whose names were placed on the promotiond list may be chosen for the position.

We cannot find illegd  the practice by the governing authority of the use of promotiond examination test
scores to breek ties when digible candidates have the same seniority date. The case of Stevensv. City
of Baton Rouge 700 F. Supp. 869 (M.D. 1988) reflects that a black police officer faled to show that the
use of promotional test scores to break ties when the candidates had the same seniority date was
discriminatory. The inference from the case isthat the practice is permissible.

Incontrast, employeeswho shareidentica seniority and who aitain apassng score on the competitive test
arenot placed equaly on the competitive employment ligt. LSA-R.S. 33:2551(4) mandatesthat employees
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who pass the comptitive test are ranked from highest to lowest according to their test scores and not
according to seniority. I four employeeswith identica seniority took acompetitivetest their nameswould
be placed on the competitive employment list from highest to lowest score. The result is that dthough al
four employees shareidenticad seniority, that factor isirrdevant when compiling a competitive employment
list, and the employee with the highest competitive test score would be chosen for the position.

In concluson to your firg inquiry, it is the opinion of this office that a group of employees who are
confirmed onthe same date enjoy identical seniority, and athough any employee may be chosen to fill the
position, it is permissble to break ties usng promotional test scores. The governing authority may aso
disregard the test scores and may choose any of the employeesfor the promotiond postion. Itisreiterated
that seniority is not affected by the individuaks promotiona test score. For purposes of the competitive
positions, seniority plays no role, and the individua selected must have obtained the highest test score on
the competitive exam. We dso note that this conclusion isin conformity with that expressed by Mr. Paul
Ddy, the State Examiner of the Municipa Fireand Police Civil Service, who was consulted in the drafting
of this opinion.

Regarding your second inquiry, youask whether the Board of Commissioners can overrule the governing
authority=s practice of establishing seniority by usng the scores from the avil service entrance exam,
thereby removing senioritywhichwasvested inemployees by the governing authority. Asdiscussed above,
seniority is created by virtue of law, inparticular, LSA-R.S. 33:2533(20), whichstates that seniority begins
to toll on the date when an empl oyee has been permanently confirmed and seniority does not change unless
anemployeeresgnsor isterminated. Seniority is established and accumulates under the operation of the
law and any method used by a governing authority to divest employees of seniority iswithout effect.

Responding to your third question requesting clarification on the issue of when a didtrict chief is to be
upgraded to the position of deputy fire chief when the depuity fire chief is out of office due to sickness,
vacations, schooling, etc., we refer you again to LSA-R.S. 33:2556 (2), which provides for temporary
gopointments. The statute provides that A a substitute gppointment may be made to any positionin the
classfied service (1) from which the regular and permanent employeeis away on an authorized leave of
absence, or (2) from which the regular employee is subgtituting for some other regular employeewho is
authorized to be away fromhisposition.f| The statute also providesthat A whenever such gppointment shall
continue for not more than thirty days, the gppointing authority may appoint thereto any one whom he
deems qudified.f) If the absence should exceed thirty days, LSA-R.S. 33:2556 (2) provides that a
subgtitute gppointment A...shdl be made in the same manner as provided in LSA- R.S. 33:2554 for the
filling of a vacancy by a regular and permanent appointment, and further provides that a substitute
gppointment must be made fromthe reingtatement lig, the re-employment lit, or the promotiond ligt, inthat
order.
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Applying the law to your case a hand, if the deputy fire chief is away on authorized leave from his office
for less than thirty days, the gppointing authority may gopoint any one whom it deems qudified to fill the
vacancy. Thus, the appointing authority may gopoint the didtrict fire chief to fill the vacancy left by the
deputy fire chief while heis on authorized leave not exceeding thirty days if the gppointing authority believes
that the digtrict firechiefis qudified tofill the pogition. If the deputy fire chief=s vacancy exceedsthirty days,
the gppointing authority is without discretion in the gppointment of a substitute employee. The gppointing
authoritymust follow the procedure set out inL SA-R.S. 33:2554 which mandates asubstitutegppointment
that exceedsthirty days must be made fromthe rensatement lis, the re-employment list, or the promotional
lig, inthat order. Consequently, the gppointing authority would not be able to arbitrarily gppoint the
digtrict fire chief to fill the vacancy |eft by the deputy fire chief if the vacancy exceeds thirty days.

We hopethis further explanationof the law darifiesal issues presented and we encourage you to contact

the office of the State Examiner, Municipd Fire and Police Civil Service should you have any further
questions regarding any of the issues addressed in this opinion.

Very truly yours,

RICHARD P. IEYOUB
ATTORNEY GENERAL

BY:

KERRY L. KILPATRICK
ASSISTANT ATTORNEY GENERAL
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